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Final Assignment – An overview of the arbitration process. 

Securities Clinic      Yohann Sulaiman 

Background 

 The federal securities laws are comprised of a series of statutes, which in 

turn authorize a series of regulations promulgated by the Securities and 

Exchange Commission (“SEC”). 

  The two main statutes involved in the Federal Securities laws are The 

Securities Act of 1933 and The Securities Exchange Act of 1934. The 1933 Act 

governs the issuance of securities by companies, and the 1934 Act governs the 

trading, purchase and sale of those securities. Each has a series of regulations 

promulgated by the SEC, as well as regulations adopted by the National 

Association of Securities Dealers (NASD) and the various stock exchanges. 

 The most well known securities regulation is Rule 10b-5, promulgated by 

the 1934 act which states in part : “To use or employ, in connection with the 

purchase or sale of any security registered on a national securities exchange or 

any security not so registered, any manipulative or deceptive device or 

contrivance in contravention of such rules and regulations as the Commission 

may prescribe as necessary or appropriate in the public interest or for the 

protection of investors.” Rule 10b-5, and Section 10b are the Anti-Fraud 

provisions of the 1934 Act, and most regulations flow from this rule.  

 In the Securities Industry, arbitration has long been the preferred method 

of resolving disputes between brokerage firms, and between firms and their 

customers. The securities industry uses a pre-dispute arbitration agreement, 
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where the parties agree to arbitrate their disputes before any such dispute arises. 

Those agreements were upheld by the United States Supreme Court in Shearson 

v. MacMahon, 482 U.S. 220 (1987) and today nearly all disputes involving 

brokerage firms are resolved in arbitration. The only exception to this rule has 

been in the case of mutual funds where the federal circuit may be involved under 

as yet untested theories of law (usually using the Investment Company Act and 

the Investment Advisers Act of 1940). Liability, intent and damages are the most 

common problems with these lawsuits and the results are not yet clear on 

whether these actions will prevail in the court system.  

 Securities arbitrations are held primarily by the NASD Dispute Resolution 

program. Registered representatives and their firms are contractually bound to 

arbitrate their disputes with their customers, even in the absence of a written 

contract with the customer. The contractual obligation arises, not from a 

customer agreement, but from membership in the National Association of 

Securities Dealers or in the various stock exchanges. Every stock broker is a 

member of the NASD and upon applying for membership in the NASD, the 

broker-dealer and the stock broker agree to be bound by the rules of the NASD. 

Sections 1, 8 and 12 of the NASD Code of Arbitration Procedure provide that 

disputes involving members must be arbitrated at the demand of the customer or 

another member firm. 

Procedural Rules 

 Arbitrations are conducted in accordance with the Uniform Code of 

Arbitration as developed by the Securities Industry Conference on Arbitration 
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and the rules of the sponsoring organization (usually NASD regional offices) 

where the claim is filed. 

 A claimant has a right to require a broker/dealer to submit for arbitration 

only disputes relating to or arising out of the business activities of the 

broker/dealer. This can be an issue when considering mutual funds or similar 

entities who can use a separate broker who is a wholly owned entity with a 

similar name to the fund to prevent arbitrators from addressing illegal activity 

occurring within the funds themselves, while appearing to directly provide 

services to the general public. 

 Under the Uniform Code, a controversy is not eligible for submission to 

arbitration if six or more years have elapsed from the date of the event giving rise 

to the dispute. This is similar to statutes of limitations in courts of law and is an 

absolute bar. The arbitrators also may dismiss a claim barred by shorter 

applicable state or federal statutes of limitations.  

 Even after a claimant has signed the agreement to arbitrate, the claimant 

may request either the sponsoring organization or the arbitrators to permit that 

claimant to proceed with his or her claim in court. In most cases, the sponsoring 

organization and the arbitrators will retain jurisdiction and proceed with the 

arbitration irrespective of the claimant’s wishes. 

 The Uniform Code states that a claim submitted as a class action shall not 

be eligible for arbitration. The rule also sets forth the circumstances where a 

claim encompassed by a putative or certified class action may or may not be 

eligible to be filed in arbitration. 



Securities Clinic Page 4 of 6 Yohann Sulaiman 

Process 

 Under the Uniform Code, cases will be decided by one or three arbitrators, 

depending on the amount in dispute. Unless a claimant elects otherwise, the 

majority of the members of such panels are individuals referred to as “public 

arbitrators” who are neither associated with nor employed by a broker/dealer or 

securities industry organization. 

 To begin arbitration, the prospective claimant must file with a document 

stating the claim. This document should normally be in a narrative fashion to 

prevent the broker/dealer from simply denying all the claims in point form. 

The details of the dispute, with dates and names, preferably in a chronological 

fashion should be included within the statement of claim and a clear list of 

damages along with various alternative theories for providing monetary relief 

should be included. The claimant should attach copies of documents and 

supporting materials as exhibits to the Statement of Claim. Filing fees should also 

be included in order to initiate the process. 

 Following the receipt of the claim, the respondent has 45 calendar days to 

provide an answer. After the answer is received, discovery may begin. Discovery 

under NASD rules is a voluntary process and the arbitration panel is not part of 

the process unless specifically asked. The Discovery Guide, written by the NASD, 

provides guidance on which documents parties should exchange without 

arbitrator or staff intervention. In the event that parties are unable or unwilling 

to provide documents, a subpoena is necessary. The arbitrators and any counsel 
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of record have the power of subpoena provided by the Federal Arbitration Act or 

by the law of the state where the hearing will be held. 

 Following a completion of the process, a pre-trial conference may be 

scheduled and the date of the hearing set. Once the date is reached, the 

arbitrators and the witnesses are sworn in and each party makes a brief opening 

statement which includes an outline of the issues involved and what facts exist 

that the party intends to prove. The claimant then presents facts to the 

arbitrators, which includes both relevant documents and testimony to establish 

his claim. The respondent can then rebut and present his case in the same 

manner. Witnesses are subject to cross-examination by the opposing side and 

questioning by the arbitrators. Closing statements can then be presented and 

consist of final arguments and brief summations of the testimony presented. 

The arbitrators may proceed with a case even if a party does not appear and/or 

answer.  A party that skips an arbitration hearing cannot later attack the award 

and must live with the consequences, even if the award went beyond the scope of 

the parties’ arbitration agreement. It should be noted that there is a simple 

standard that arbitrators generally follow. An arbitrator may use a point system 

to track and score each piece of evidence and add up the totals in order to reach a 

decision. Unlike a court of law, the arbitrators decisions are not precedent setting 

and may be completely arbitrary. Brokers must pay arbitration awards within 30 

days of receipt, unless they file in court a motion to vacate. Statistically, 

arbitration results in approximately 50% of all cases being dismissed and 50% of 

all cases receiving an award in favor of the claimant. It should be noted that the 
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decision of the arbitrator(s) is subject to review by a court only on a very limited 

basis and can be considered to be final and binding. 

Alternatives 

 The NASD has recently started an alternative to the formal and binding 

arbitration process known as mediation. It should be noted that some clients at 

the clinic who have proceeded on the mediation route have witnessed brokers not 

showing up for mediation since it is entirely voluntary. However, the NASD 

claims that nearly 80 percent of the cases in the mediation program settle within 

a few weeks to a few months of the parties' formal agreement to mediate. No 

statistics are available on the number of cases in which one party tried to initiate 

the process while the other party refused to show up for mediation.  

 

Sources: Clinic clients, class discussion, wikis, NASD, SEC. 
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